
  A WAY FORWARD
1. This paper looks at the possibility of a way forward in the current discussions on on-call payments and takes into consideration the outcome of joint discussion to date and Staff Side discussions on 29 January 2009. It is written without prejudice to the positions of the parties and on the principle that nothing is agreed until everything is agreed.

2. Although both Staff and Management Sides believe that the current scoping exercise of existing arrangements will provide information vital to the conclusion of a final agreement it is already clear that the final outcome of the discussions must accommodate a very wide range of payment practices in a very wide range of circumstances. The parties are content to explore the content of a potential new scheme while the initial scoping exercise is going on and in advance of formal negotiations, on the basis that the this exploration falls within the scope of the agreed Terms of Reference.
3. Elements for discussion

There are three main elements for exploration:

· Payment for being on an on-call rota

· Payment for working whilst on call

· Principles for dealing with issues arising from transition to a new scheme.
Initial discussions relating to these three broad areas are also likely to identify other issues which may need to be considered further.
a. Payment for being on an on-call rota
The group will need to consider whether this element of the scheme is linked to frequency/proportion of time on-call, or whether this payment should be set at flat rate/s on a per session basis, applicable to all.


If based on frequency, options for the basis of the payment could include:

· a percentage of the hourly rate for each hour spent on call
· a flat rate for each grade for each hour or session on call
· a table of percentages of basic salary or flat rate payment for each grade depending on the on-call commitment (1:x as for consultants)

If based on a flat rate, 

· how should the rate of payment be set?

Under either element, the following issues will also need to be considered:

a) whether the payment should be set at different rates depending upon whether the on-call is from home or resident

b) whether there should be different rates for being on call on weekday nights, at weekends or on public holidays

c) whether, in line with the ECJ decision on Spanish doctors in training (SIMAP), all time on call which is compulsorily spent in the workplace counts as working time (at least for Working Time Regulations purposes) – and what this means for working patterns and payments

In addition, consideration could be given to the concept of a 'commitment fee’. This could be applicable to those whose contract stipulates that on-call working is a requirement of the post, rather than those who are willing to undertake on-call sessions on an ad-hoc or voluntary basis.  This could also go some way to providing clarification of the situation relating to the 'pensionable' status of on-call payments
b. Payment for working whilst on call
There are a range of options for payment for work done whilst on-call which require further discussion and detailed exploration and a key task for the Group will be to draw up a comprehensive list of these options.  

In addition to the discussion about the rates of payment for work done, there are also some matters to be clarified in terms of what is included in the definition of 'work done' and, in particular as to how travelling to and from the workplace and undertaking work via telephone/email is treated in this context.

c. Transitional Issues

A number of issues will need to be carefully considered which relate to the transition from current arrangements to any proposed new arrangements
a) Time-limited Protection – advice must be sought regarding the impact of new and existing case law and the implications of using protection as a means of managing the transition to a proposed new scheme
b) Recruitment and Retention Premia – advice must be sought regarding the legal implications of paying RRP’s where justified.
c) Buy-out reflecting actual loss – this may be a useful option to explore, given    the legal implications of other issues however the costs associated with this would need to be considered.
d) Continuing payment – a new continuing payment made available to all staff who meet the defined criteria.
4. Wider Issues
A number of wider issues of principle also need to be addressed. These include:
a) Pensionable status of on-call payments – the Pensions Technical Advisory Group (TAG) could be approached for advice on this matter
b) Improving working lives – in order that due consideration is made to issues relating to work-life balance (including compliance with the European Working Time Directive) early links should be established with the Improving Working Lives Group 
c) Equality impact assessment – early engagement with the Equalities Sub Group should be established for advice on the undertaking of an Equality Impact Assessment of what is proposed.
5. Next Steps
It is acknowledged that there is value in a partnership approach to exploring the structure of any new scheme and work will continue to progress within the agreed timescales.
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